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SUPERIOR COURT OF CALIFORNIA

County of San Diego
DATE: November 1, 2005 DEPT.71 REPORTER:
HON. RONALD S. PRAGER, REPORTER'S ADDRESS:
JUDGE PRESIDING P. O. Box 128

San Diego, Ca 92112
CLERK: K. Sandoval
BAILIFF:
Judicial Council Coordination Proceeding
Coordination Proceedings Title [Rule 1550(b)]
No, JCCP 4041 TOBACCO CASE

TENTATIVE RULING:

The parties agree that section XVIII(b)(2) of the Master Settlement
Agreement (“MSA”) does not support Bekenton’s “most favored nations” (“MFN")
claim because it affords MFN rights only to Original Participating Manufacturers
(*OPMs”). Therefore, the only potentially applicable MFN clause is the one
contained in section XVIII(h){4} of the MSA.

The first issne to be ctermined is whether General Tobacce (*General™)}
and/or Farmers Tobacce Company (“Farmers”) were “Participating
Manufacturers” (“PMs’) at the time they entered into their respective Agreements
(the General Tobacco Forbearance Agreement, Amendment No. 24 to MSA, and the
Farmers Agreement) with the Settling States. If they were not PMs at that time,
Bekenton has no MFN rights under section XV1II{(b}{4) of the MSA with respect to
those Agreements. If they were PMs at that time, Bekenton does have MFN rights,
and the Court must proceed fo the next issue, which is whether the General,
Farmers, or Premier Manufacturing, Inc. (“Premier”) Agreements “relieved”
General, Farmers, or Premier of any MSA payment ebligation.

The General and Farmers Agreements are deals between the Settling States
and tebaccu product manufacturers that are not parties to the MSA (“Non-
Participating Manufacturers” or “NPMs™) in anticipation of those manufacturers
joining the MSA. The MSA requires that sn NPM such as General or Farmers that
wishes to join the MSA afier the MSA’s Execution Date must make any payments
(referred to as “back payments”) it wounid have had to make had it been a party to
the MSA since the MSA’s Execution Date. (See MSA § II(j).) These back payment
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obligations must be addressed before the NPM is allowed to gain permanent
membership in the MSA. Therefore, the Settling States enter into contracts with
NPMs, such as those entered into with General and Farmers, which set forth the
back payment terms, before those NPMs join the MSA,

The General and Farmers Agreements were thus conditions to General and
Farmers joining the MSA, i.e., the execution of these Agreements was a condition
precedent to General’s and Farmers® joinder inte the MSA. Therefore, it cznnot be
said that cither General or Farmers was a PM at the time the General or Farmers
Agreements were executed Language contained in the General Agreement
supports this finding. (See General Agreement, p.3, 1*' recital, emphasis added
[*“General Tobacco wiskes to become a Subsegquent Participating Manufacturer
under the {MSA] . . ..”]; see aiso General Agreement, p. 3, § 2(c}, emphasis added
By prior agreement, Protabaco has authorized the release of all Escrowed Funds .,
. . upon General Tobacco’s entry into the MSA.”].)

Language contained in the MSA Amendment also indicates that General was
not a PM at the time it executed that Agreement. (See MSA Amendment, pp. 2-3,
14 B1}, (2), and (3), emphasis added [“General Tobacco shall be considered to be a
Tobacco Product Manufacturer and a Participating Mannfacturer . . ., provided that
+ « . |on or before August 19, 2004, General executes the MSA, Adherence
Agreement, and Exclasive Manufactoring and Distribution Agreement.]; see also
MSA Amendment, p. 8, § E emphasis added [“Neither General Tobacce, nor 2ny
Affiliate of General Tobacco, . . ., shall, afier the date General Tobacco becomes a
signatory to the MSA, import, sell or distribute Cigarettes manufactured ... by a
Non-Participating Manufacturer.”}.)

The Farmers Agreement similarly includes a provision which implies that
Farmers was not 3 PM at the time it executed the Farmers Agreement. (See
Farmers Agreement, p. 1, 47 recital, emphasis added [“Farmers wishes to become a
Subsequent Participating Manufacturer under the |[MSAJ .. .."]).)

Accordingly, the Court finds fhat General and Farmers were not
“Participating Manufacturers,” as that term is used in the MSA’s section
XVIIi(b){(4) MEN clause, at the time they entered into the General Agreement, the
MSA Amendme nt, and the Farmers Agreement. Therefore, Bekenton has no MFN
rights under section XVIII(b}{4) of the MSA with respect to those Agreements.

Assuming srguendo that General and Farmers were PMs at the time they
executed the General and Farmers Agreements, fe next issue to be addressed
would be whether the General or Farmers Agreements (in addition to the Premier
Agreement) “relieved,” as the term is used in MSA section XVIII(b)4), General or
Farmers (or Premier) of any MSA payment obligation. Considering the context, the
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surrounding language, and the legal definition of the term “relieve,” the Court finds
that, as used in section XVIHI{(b}{d) of the MSA, “relieve” means “to set free from a
duty, burden, or liability,” Thus, if General, Farmers, or Premier were freed from
having to make a payment obligation under the MSA, Bekenton would have MI'N
rights with respect to the relevant agreements uander section XVIII(B)(4) of the
MSA.

From the date they joined the MSA, General, Farmers, and Premier have
been responsible for making annual MSA payments amounting to approximately
$4.00 per carton of cigarettes, which iy the same amount that Bekenton and other
PMs have been responsible for making. In additien, General, Farmers, and Premier
(unlike Bekenton) have been required to make hack payments for every cigaretie
they sold between the MSA Execution date and the date they joined the MSA.

The Court finds that nothing in the General, Farmers, or Premier
Agreements “relieved” these tobacco manufacturers of any MSA payment
ebligation. Bekenton has offered no evidence or argument to indicate that
General’s obligation to repay, over a 12-year period, a $243 million back payment
obligation relieves General of a payment obligation. Nor does Bekenton present
evidence that 12 years is an unreasonable period of time over which to require
payment. Similariy, Bekenton has presented mo argument or evidence to suggest
that the 10-year payback period provided in the Farmers Agreement either relieves
Farmers of a payment obligation or sets an unreasonable period of time over which
to require payment, especially considering that Farmers’ back payment fotaled
approximately $18 million.

With respect to the Premier Agreement, Bekenton does not state a term
contained therein which relicves Premier of a payment obligation of the MSA. In
fact, the Premier Agreement obligates Premier to make the same payments as other
SPMs, in addition to obligating Premier to provide personal guarantees, security
interests, access to its tax and U.S, customs information, and a higher interest rate
on MSA payments for cigarette sales made from 199%.2001.

Because none of the General, Farmers, or Premier Agreements relieved those
tobacco manufacturers of any payment ebligations under the MSA, Bekenton’s
MFN rights under section XVIII(b)(4d) were not triggered with respect to these
Agreements,

In summary, this Court finds that Bekenton had no MFN rights arising from
any of the Agreements at issue, and more specifically: (1) General and Farmers
were not “Participating Manufacturers” at the time they entered into the General
Agreements and the Farmers Agreement; and (2) the General, Farmers, and _
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Premier Agreements do not “relieve” them of any MSA payment obligations.
Thus, Bekenton's <laim fails.

Bekenton’s Motion to File under Seal Exhibits A through D te Dennis
Bruce's Declaration (filed in support of Bekenton's Memorandum and Bekenton’s
Reply) is granted. It appears these documents were retrieved from the Independent
Auditor’s extranet site, which may be accessed by PMs, the Settling States, and the
NAAG through the use of 3 password. Pursmant to the MSA, these decuments,
which reveal the Anditor’s calculations with respect to payments owed by General
for its cigarette sales,should remain under seal. (See MSA § XlI(a) [“The [FMs] and
the Settling States agree to maintain the confidentiality of |[infermation relating to
calculation of a PM’s payments].”].)



BILL LOCKYER
Attorney General

State of California
DEPARTMENT OF JUSTICE

March 14, 2006

Via e-mail and ovemight mai)

The Honorable Ronald S. Prager

San Diego County Superior Court, Dept. 71

330 West Broadway
San Diego, CA 92101

Ronald.Pra 5. .Ca. 00V

1300 I STREET, SUITE 125
P.O. BOX 944255
SACRAMENTO, CA 94244-2550

Public: E916 4459585 7 -
Telephone: {916} 323-3804
Facsimile: {916} 323.0813

E-Mail: Karen.Leaf@doj.ca.gov

Ft' v e p

Clatk of the Sienndne Court
MAR 7 4 72008

ay: K Sﬂl"uu ¥ i, LR Y 4

RE:  Bekenton v. State of California, and related cross-action J.C.C.P. 4041

Dear Judge Prager:

This letter is submitted in response to the Court’s February 27™ directive that the parties set forth -
the issues on which they wish to present oral argument during tomorrow’s hearing on this

Court’s November 1, 2005 tentative ruling rejecting Bekenton’s "Most-Favored Nations” claim
under the Master Settlement Agreement. Based upon the representations by Mr, Mark

Zebrowski, Bekenton’s counsel, that he has not received Bankruptey Court authorization to
represent Bekenton in this proceeding and will not appear at tomorrow’s hearing, the People do
not have any issues on which they wish to present oral argument and are prepared to submit the
matter on the Court’s tenfative ruling. If for any reason, however, Bekenton is aliowed to present
argument, the People request a statement of issues on which it wishes to be heard and leave of

Court to be heard,

The People hereby submit a proposed order that confirms the Court’s November 1, 2005
tentative ruling. Because this order leaves no meaningful issues unresolved in this action, the
Pcople also submit a proposed judgment.

cc:  Mark Zebrowsk: {wi, encl.)

For

Sincerely,

KAREN LEAF

Deputy Attorney General
BILL LOCKYER
Attorney General



